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PuBLI ¢ SERVI CE COWANY OF NEw HAMPSHI RE
Petitions for Valuation of Certain Hydro-Electric Facilities
Order Addressing Threshold | ssues

ORDER NO 23,620

January 18, 2001
| NTRODUCTI! ON

Thi s docket requires the New Hanpshire Public
Uilities Comm ssion (Comm ssion) to determ ne the val ue of
two hydro-electric facilities owned by Public Service Conpany
of New Hanmpshire (PSNH): the J. Brodie Snmith Station in Berlin
(Smth Station) and the Anpbskeag Station in Manchester
(Anmobskeag Station). Pursuant to 2000 N.H Laws 249:5 and RSA
38, the cities of Berlin and Manchester (collectively,
Petitioners) have petitioned the Comm ssion for such a
valuation as to the facilities in their respective
munici palities. In this Order, we address two key threshold
issues relating to the valuation process.

On December 12, 2000, the Comm ssion issued Order
No. 23,596 in this docket, followi ng a Pre-Hearing Conference
conducted on Novenber 29, 2000. Rather than establish a full
procedural schedule for the remai nder of the proceeding as we

typically do in such an order, we agreed with the Parties and
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the Comm ssion Staff that it would be useful for us to make a
ruling first as to two issues: (1) the appropriate role of the
"i ndependent, qualified asset valuation specialist" that 2000

N. H Laws 249:5 contenpl ates the Comm ssion engaging "to
conduct the asset valuation process,"” and (2) the binding
effect on this proceeding, if any, of the PSNH Restructuring
Settl ement Agreenent that we approved in Docket No. DE 99-099
and, in particular, the enployee protections of that Agreenent
as they concern enpl oyees of Smth and Anpbskeag stations.
Accordingly, we authorized the parties to submt briefs and
reply briefs on these two issues. W received witten filings
fromthe Petitioners and from PSNH. Al though several Parties,
as well as Staff, offered prelimnary views on these subjects
at the Pre-Hearing Conference, these were fully summari zed in
Order No. 23,596. We therefore summarize below only the views
of the parties that submtted briefs.

1. ROLE OF THE ASSET VALUATI ON SPECI ALI ST

A. Positions of the Parties

1. City of Berlin and City of Manchester

The Petitioners begin their discussion of the role
of the asset valuation specialist by pointing out that this
proceeding is a "contested case" within the neaning of the

rel evant provision of the Adm nistrative Procedures Act, RSA
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541-A:1, IV. Accordingly, in the view of the Petitioners, the
Comm ssion is obliged under RSA 541-A:31, 111, RSA 541-A:31

| V and RSA 541-A:33, IV to conduct an adjudicative proceeding,
i ncluding the opportunity to present evidence and to cross-
exam ne w tnesses.

The Petitioners further point out that 2000 N. H
Laws 249:5 provides nmunicipalities with a special opportunity
to seek valuation of certain PSNH hydro-electric facilities
within their borders under the procedures for such val uations
set forth generally in RSA Chapter 38. They further note
that, pursuant to RSA 38:9, when a utility and a nmunicipality
fail to agree upon a price, the task of valuation falls to the
Comm ssi on, which "after proper notice and hearing, shal
decide the matters in dispute.”

In light of these legislative determ nations, the
Petitioners contend that in authorizing the Comm ssion to hire
an i ndependent consultant to conduct the valuation process,
the Legislature could not have intended to del egate any
authority to the specialist. According to the Petitioners,
due process, common sense, fundanmental fairness and the
Conmmi ssion's past practice therefore dictate that the asset
val uation specialist be treated sinply as an expert w tness

provi ding testinony on behalf of Staff. Under such a rubric,
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according to the Petitioners, the expert should be required to
submt pre-filed direct testinony and submt to cross-
exam nati on.

2. Public Service Conpany of New Hanpshire

PSNH s position on the appropriate role of the asset
val uation specialist does not differ substantially fromthat
of the Petitioners. According to PSNH, the rel evant | anguage
in 2000 N.H. Laws 249:5 sinply reflects an acknow edgnment by
the Legislature that the Comm ssion and its Staff |ack
val uation expertise and therefore need the services of a
qualified expert to provide the appropriate insight. 1In the
view of PSNH, the use of the word "conduct” in 2000 N.H Laws
249:5 suggests that the Comm ssion's expert should submt her
or his own valuation, rather than sinply rely on the expert
opi ni ons of the parties' experts. PSNH asks the Conmm ssion to
apply its usual practice in this proceeding by requiring its
expert to submt its advice in the formof a report or pre-
filed direct testinony that would then be subject to
di scovery, cross-exam nation and rebuttal.

B. Conmm ssion Di scussion

We agree with the recomendations of PSNH as to the
role of the asset valuation specialist. It is our intention

to proceed to the hiring of a qualified asset val uation
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specialist as soon as is practicable. Although the applicable
statute does not require the Comm ssion to consult with any of
the parties in choosing such an expert, cf. RSA 369-B: 3,

I V(b)(13) ("PSNH shall be allowed to comrent prior to the

sel ection" of the asset sale specialist in connection with
auction of generation assets), we deemit appropriate to give
the parties an opportunity to advise the Conm ssion of any
qual i fied asset valuation specialists they would like us to
consider as part of the selection process. Accordingly, we
will ask the parties to advise us of any such reconmmendati ons
within ten days of this order. Thereafter, we will issue a
request for proposals and make a choice expeditiously. Once

t he i ndependent asset valuation expert is chosen, we wl|
expect that expert to submit a report and reconmmendati on
regardi ng the value of the plants in the formof prefiled
direct testinmony, to respond to discovery requests follow ng
the subm ssion of the pre-filed testinony and to submt to
cross-exam nation at hearing. W will expect experts
preparing recomendati ons on behalf of other parties to

participate on the same basis and schedul e.
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1. EFFECT OF THE PSNH RESTRUCTURI NG SETTLEMENT AGREEMENT
A. Positions of the Parties

1. City of Berlin and City of Manchester

The petitioners note that, in late 1999, the
Comm ssion rejected a previous effort by the City of
Manchester to seek a valuation of the Anpbskeag Station under
RSA Chapter 38. See City of Manchester, 84 NH PUC 624 (1999).
We concl uded that we | acked jurisdiction to conduct such a
val uation because the City had not nmet the requirement in RSA
38:4 to gain approval fromthe nunicipality's voters first.
ld. at 628. According to the Petitioners, this decision
prompted the City of Manchester to seek |egislative redress in
the formof a bill "to allow a nunicipality to initiate
acqui sition proceedings prior to the required votes under RSA
838:3 [sic]." Prehearing Menorandum of Law of the Cities of
Manchester and Berlin at 5. The Petitioners aver that these
| obbying efforts led directly to the enactnment of 2000 N. H.
Laws 249:5.

The Petitioners refer to 2000 N.H Laws 249:5 as a
"private act."” Relying on an orientation manual prepared by
t he New Hampshire O fice of Legislative Services, the

Petitioners contrast such a private act — applying to one or



DE 00-210 -7-
DE 00-211

nore persons or entities — with "public acts" that are
applicable to the general public.

In the opinion of the Petitioners, because private
acts should be strictly construed to effectuate their purpose,
Arnold v. City of Manchester, 119 N H 859, 863 (1979), and
because 2000 N.H. Laws 249:5 does not indicate on its face
t hat the enpl oyee protection provisions of the Restructuring
Settlement Agreenent are applicable to nmunicipalities seeking
val uati ons under 2000 N.H. Laws 249:5, the Conm ssion should
assume no connection between the statute and the agreenent.
According to the Petitioners, there is nothing in the
"l egislative record" — by which we assunme the Petitioners nean
the relevant | egislative history — to suggest that the
Legi slature "intended to do anything nore than sinply allow a
muni ci pality to obtain a fair market value determ nation from
the Comm ssion prior to the votes” under RSA 38: 3.

Preheari ng Menorandum of Law of the Cities of Manchester and
Berlin at 6.

The Petitioners further contend that, as parties to
a contract, the signatories to the Restructuring Settl enment
Agreenment cannot dispense with the rights of nunicipalities or
i npose | egal obligations upon municipalities given that no

muni ci palities are parties to the Agreenent. According to the
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Petitioners, the Comm ssion's approval of the Restructuring
Settl ement Agreenment does not alter these legal realities.
According to the Petitioners, PSNH "consistently
acknow edged" during the proceedings in Docket No. DE 99-099
that the ternms and conditions of the Restructuring Settlenent
Agreenment were not binding upon Chapter 38 proceedings. 1d.
at 7. In support of this contention, the Petitioners cite
both materials provided to themin discovery during Docket NO
DE 99-099 as well as witten testinony provided by PSNH
wi tnesses that "[f]ollowing the divestiture, it is expected
t hat the provisions of Chapter 38 will still afford a
muni cipality the option of taking a hydro plant.” 1d. at 8
(citing rebuttal testinmony of PSNH w tnesses MDonal d and
Large). The Petitioners also draw the Comm ssion's attention
to hearing testinony by PSNH w t ness MDonal d. Asked whet her
a municipality acquiring a hydro-electric plant under RSA 38
woul d be obligated to offer the sanme enpl oyee protections
contained in the Restructuring Settl ement Agreenent, M.
McDonal d responded that "[y]ou woul d probably be just
acquiring the physical assets at that point when you did a
Chapter 38." 1d. at 9. He responded "[t]hat's correct” when
asked whet her the enpl oyee protection provisions conprised

sinply "a new condition that was created for the purpose of
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the Settl ement Agreenent by the fol ks that negotiated the
Settlenment Agreenent.” Id.

2. Public Service Conpany of New Hampshire

I n support of its position, PSNH points out that the
PSNH Restructuring Settlement Agreenent as originally drafted
sought to provide an opportunity for municipalities to
participate in the process of auctioning PSNH s generation
assets, but that it becane clear during the hearings in Docket
No. DE 99-099 that these provisions were not adequate given
the |l ogistical and financial realities confronting interested
muni cipalities. PSNH further notes that, follow ng these
hearings and the resulting Order approving the Restructuring
Settl ement Agreenent, Governor Shaheen signed Chapter 249 into
| aw on June 12, 2000. On the same date, PSNH further notes,
t he Comm ssion's general counsel issued a letter requiring
PSNH to file a revised version of the Restructuring Settl enent
Agreenent, conform ng to Chapter 249, and requiring parties
seeking rehearing or clarification of the Comm ssion's
previ ous approval to advise the Comm ssion by July 5, 2000 as
to any changes in their rehearing or clarification requests
arising out of the enactnent of Chapter 249.

PSNH further avers that, in the June 23, 2000

edition of the Restructuring Settlenment Agreenent, for the
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first time there was express | anguage noting that "[a]
muni cipality may al so petition the PUC for valuation of a
hydroel ectric generating asset pursuant to Section 5 [of
Chapter 249]." Additionally, PSNH points out, the revised
Restructuring Settlement Agreement continued to include
| anguage from the previous version of the proposal requiring
that any offer by a nunicipality to purchase a hydro-el ectric
facility must involve "the same hydroel ectric generating
asset, adjacent |ands, grant the sane enpl oyee protections and
benefits and other requirenents as PSNH is proposing to
establish in the fossil and hydro auctions,"” i.e., the
subsequent public sale of PSNH s remai ni ng non-nucl ear
generation assets (with certain exceptions not relevant here).
According to PSNH, the significance of this history
is that the 2000 N.H Laws 249:5 valuation process is clearly
l'inked to the conditions for the public sale of its generation
assets, which is unassailably covered by the enpl oyee
protection provisions of the Restructuring Settl ement
Agreenent. PSNH points out that the City of Manchester was
aware of this "linkage" as of June 23, 2000 but failed to nake
any objection to it despite being given an opportunity in the
general counsel's June 12, 2000 letter. Public Service

Conpany's Menorandum on the Role of the Asset Val uation
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Speci alist and the Applicability of the Settlenment Agreenent
at 4. According to PSNH, in these circunstances the
Petitioners are inproperly seeking to relitigate an issue that
was fully resolved in Docket No. DE 99-099. 1In PSNH s view,
the determ nations nade in Docket No. DE 99-099 regarding

enpl oyee protections are res judicata here.

PSNH further contends that it would be inappropriate
to view 2000 N.H. Laws 249:5 as a private act, unrelated to
the | egislative consideration and approval given the
Restructuring Settlement Agreement el sewhere in Chapter 249.
PSNH points out that all remaining portions of the neasure
explicitly deal with the Restructuring Settlenment Agreenent.
According to PSNH, the appropriate interpretive perspective is
to view Chapter 249 as a whole, conprising the Legislature's
determ nations as to all restructuring i ssues — one of which
is that municipalities should be accorded a speci al
opportunity to participate in the divestiture process. Viewed
in this light, according to PSNH, Section 5 is "nerely
procedural in nature,” functioning as a "timng provision"
that | eaves the municipalities subject to the substantive
requi renents of both Chapter 38 and the Restructuring
Settlement Agreenent. 1d. at 5.

Finally, according to PSNH, even if the Petitioners
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were not bound by the provisions of the Restructuring
Settl ement Agreenent their efforts to acquire Smth Station
and/ or Anoskeag Station are still subject to RSA 38:11, which
provi des t hat

[ w] hen maki ng a deterni nation as to whet her

t he purchase or taking of utility plant or

property is in the public interest under

this chapter, the conm ssion may set

conditions and issue orders to satisfy the

public interest. The conmm ssion need not

make any public interest determ nation when

the nmunicipality and utility agree upon the

sale of utility plant and property.
RSA 38:11. According to PSNH, "[t] he Comm ssion nust nake a
public interest determ nation under RSA 38:11 unless there are
separate agreenents on the sale between each City and PSNH'
and "PSNH wi Il not voluntarily agree to the sale of these
pl ants wi thout the conditions set forth in the Settlenent
Agreenent." Public Service Conpany's Menmorandum on the Rol e

of the Asset Val uation Specialist and the Applicability of the

Settl enent Agreenent at 5.1

! Elsewhere in its nmenorandum PSNH points out that in
approving the Restructuring Settlenment Agreenment on April 19,
2000, the Comm ssion determ ned that "PSNH nmust retain the
authority to reject a pre-auction offer froma nmunicipality
for a facility." Order No. 23,443 (April 19, 2000), slip op.
at 231. In its reply menorandum the Petitioners have reacted
vehemently to PSNH s quotation of this passage as well as
PSNH s statenment that it will not voluntarily agree to any
sal e of generation assets that are not consistent with the
ternms of the Restructuring Settlenment Agreenment. According to
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V. COWMM SSI ON ANALYSI S

We have no difficulty in concluding that any
proceedi ngs we conduct under Section 5 of Chapter 249 of the
Laws of 2000 are subject to the ternms of the PSNH
Restructuring Settlenent Agreenent. It is well-established
that, when interpreting a statute, it is necessary "to
construe all parts of [the] statute together to effectuate its
overall purpose and to avoid an absurd or unjust result.”
Estate of Van Lunen, = NH __ , 750 A 2d 737, 740
(2000). In our view, it is beyond debate that the overal
pur pose of Chapter 249 was to nodify and, as nodified, to
approve the PSNH Restructuring Settl enment Agreenment - a
process made necessary by the requirenment of specific
| egi sl ative authorization for the provisions in the Agreenent
securitizing (i.e., making a binding obligation of the State)
certain of PSNH stranded costs. Under the Petitioners' view of

the statute, the enployees of Smith Station or Anpskeag

the Petitioners, "PSNH cannot possibly suggest that it my
unilaterally reject the price determ ned by the Conm ssion in
a Chapter 38 proceeding.” Response of the Cities of
Manchester and Berlin to PSNH s Menorandum on the Role of the
Asset Val uation Specialist and the Applicability of the
Settlenment Agreenent at 3. We do not understand PSNH to be
maki ng such an argunment. |In any event, the quoted | anguage
from Order No. 23,443 concerns the Restructuring Settl ement
Agreenent as it was then pending, not as it was redrafted to
conport with Chapter 249.
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Station would reap the benefits of the enployee protection
provi sions of the Restructuring Settlenment Agreenment if the
facility is sold in the public auction but not if it is sold
to a municipality under the process contenplated by 2000 N. H.
Laws 249:5. This would be precisely the sort of absurd or
unjust result that we are required to avoid.

We are not persuaded by the Petitioners' suggestion

that a different result should obtain because 2000 N. H Laws
249:5 is a private act. Beyond the principle that private
acts "nmust be strictly construed,"” Arnold, 119 N.H at 863, a
prescription that does not resolve the problem here, we are
aware of no special principles of statutory construction that
require us to interpret a private act in a manner different

fromany other |egislative enactnment. See id. (noting that

words in private act "nmust be given their ordinary neaning").
Even if there were, we do not agree with the Petitioners that
Section 5 could be viewed in isolation as a private act. It
is nmore correctly viewed as a particular provision, applicable
in a certain set of special circunstances, in an omi bus
measure addressing a public policy issue (the restructuring of
PSNH) generally.

Since we conclude that 2000 N.H. Laws 249:5
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proceedi ngs are subject to the provisions of the PSNH
Restructuring Settlement Agreenent, it is not necessary for us
to consider the parties' remaining argunments about res
judicata and the effect of the public interest provisions of
RSA 38:11.
V.  CONCLUSI ON

In Iight of the foregoing deterni nations, we believe
the next appropriate step is to proceed to the selection of
t he i ndependent, qualified asset val uation speciali st
contenpl ated by 2000 N.H. Laws 249:5. W intend to issue a
Request for Proposals (RFP) shortly, and will require the
parties to this docket to submit within ten days the names of
any qualified individuals or entities to which they would Iike
the RFP directed in particular. We will mail a copy of the
RFP to any such individual or entity.

Once we have selected the valuation expert to assi st
t he Comm ssion, we will ask the parties to convene for an
informal technical session in order to develop a procedural
schedule that will govern the remainder of this docket.

Based upon the foregoing, it is hereby

ORDERED, that the Parties submt, within ten days of

this order, the names of any persons or entities they wish to

suggest to the Comm ssion for possible selection as the
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i ndependent, qualified asset valuation specialist described in
Section 5 of Chapter 249 of the Laws of 2000.
By order of the Public Utilities Comm ssion of New

Hanpshire this eighteenth day of January, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



